Darla Letourneau 8/16/97

Comments on Reilly’s 8/15/07 legal memo re: Coconut Rd. to Dr. Shepard

1. Most of the Reilly memo deals with how Congress, the Courts, and the Executive Branch would interpret the existing law.  That is not the question; therefore all this discussion is irreverent to the issue before the MPO. [See Reilly memo page 1-4.]
2. The question is not whether the P.L. language of “Coconut Rd. Interchange” is legal. It is the Public Law.  My research did not say that you could substitute the original language of “widening/improvement” without having a statutory change.  My research memo dealt with the legislative process for making a statutory change to return the language to the version that was passed by both the House and the Senate on July 28th.  
3. On page 2, paragraph 3 of the Reilly memo, it is misleading to characterize this as “in the conference report”, as if it were an accompanying “report” to a piece of legislation vs. the legislation itself.  The language “widening & improvement of I-75 in Collier and Lee County” was in the bill language of H.R. 3 after the final conference action that was passed by both the House and Senate on July 28th.  The document titled “H.R. 3 Conference Report” contains 800 plus pages of BILL LANGUAGE, with the remaining 200 plus pages of what is typically thought of as a “conference report”.  It is the version of the bill that members voted on.
4. After the final bill has passed both the House and Senate, only some very technical changes can be made by the enrollment clerk.  The purpose of this step “is to make such necessary technical and conforming changes as may be necessary to reflect the final actions of both bodies.  This step is to reflect the actions of the full House and Senate—not the “agreement or intent of the conferees”.  The legal memo (see footnote 1) substitutes “conferees” for “both bodies” which is clearly incorrect—they are not interchangeable terms.
5. Footnote 1 of the legal memo refers to “the agreement of the conferees”.  Other than the language in the H.R. 3 conference report as passed by both the House and Senate, no documentation has been presented on the “intent of the conferees”, and it is unclear if any other congressional officials knew about the change.
6. It is not credible to say that the language change was made “in an effort to improve upon the earlier project description and provide greater certainty and specificity regarding the project that is eligible to receive $10 million in federal funding.”  (See legal memo footnote 1.)  The project title of “I-75 widening and improvements in Collier and Lee County” was the language that was used for 3 other Lee County earmarks in the same bill, and no further “specificity” was needed. 
7. It is incorrect to say that seeking a technical amendment to change the description of the project back to its House and Senate passed version (widening and improvements) is “no different than an effort to obtain a new $10 million authorization with all the attendant uncertainties and challenges.” (quote from legal memo p. 4, paragraph 5) (See following points for explanation of my point.)
8. The Reilly memo (p. 4, paragraph 4) frames the choices for the MPO as only two options:  “follow the project description in law or forgo the funds.”  As outlined in my research memo, these are clearly not the only choices available to the MPO.  The clearest option available to the MPO is to request of their congressional delegation to pursue a technical correction to the project description. 
9.  Even if the MPO choose to “forgo the $10 million”, the funds would still remain in the FDOT allocation until after SAFETEA-LU is reauthorized.  At this point, the Secretary of Transportation has the authority to redirect funds from “inactive projects” but the statute includes a “sense of Congress” that “these funds should be spent in the same geographic region [i.e., Lee County] for which the eligible funds were initially made available.”  Thus, the $10 million remain available for some future Lee County transportation purpose.
10. The Reilly memo (p. 5, paragraph 1) argues that a technical amendment can only be made when SAFETEA-LU in reauthorized in 2009.  Although this is one of the avenues for making a technical correction, it is not the only way and Congress would clearly not wait until then to make a technical correction that is requested now.
11. As outlined in my research memo, there is an established process and legislative mechanism for making “technical amendments” to SAFETEA-LU in an almost annual SAFETEA-LU Technical Corrections bill.  This year’s House version, H.R. 1195, passed the House in March and is awaiting action in the Senate (one component of the Senate version of H.R. 1195, S.1611, is on the Senate calendar awaiting action).  In the House-passed bill (H.R. 1195), there are 45 existing member earmark projects that have technical language changes.  There is an opportunity to add a correction to project #462 before the Senate takes action on the Senate version of H.R. 1195 this fall.
12. This technical corrections bill doesn’t open up the funding amounts that have already been provided; thus, the $10 million is not in jeopardy of being eliminated, as implied in the legal memo (p. 4, paragraph 5).  Funding for SAFETEA-LU is not part of the annual appropriations bill where funds can be redirected to another project if not used for this one.  The $10 million has already been made available from the Highway Trust Fund for the 5-year period of the SAFETEA-LU authorization.
13. These technical correction bills are handled by “suspension of rules” in the House and by “unanimous consent” in the Senate, meaning that they are not open for amendment and are usually passed by unanimous consent without a vote.  Thus, once a project technical correction is in those bills, it is likely to be enacted without change, assuming Congress takes action on the overall bill.
14. The Reilly legal memo says that the change in language would require executive branch agency (FHWA) approval (p. 5, paragraph 1).  This is not the case, since the technical amendment is initiated and acted on my Congress.  The Executive Branch simply carries out congressional action.
15. Reilly’s memo (p. 5, paragraph 1) states that “these committees [authorizing committees] are unlikely to want to undo agreements reached by the SAFETEA-LU conferees.”  Given that the Republicans controlled both the House and Senate when SAFETEA-LU was passed in 2005, and that the Democrats now control both the House and Senate, this argument is faulty.
   
16. As noted in my research memo, this technical corrections amendment could also be made on an annual appropriations bill.  Consistent with Reilly’s point (footnote 4) my memo clearly states “the appropriations committee must have a sign-off from the chair of the authorizing committee in order to ‘legislate on an appropriations bill.’”
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